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Bef ore WOLLMAN, ROSS, and MJRPHY, Circuit Judges.

MURPHY, Circuit Judge.

D ana Webb appeals from a judgnment di sm ssing her enpl oynent
di scrim nation clai mbrought under the Americans with Disabilities
Act (ADA), 42 U. S.C. 88 12102-12213. Webb alleged she was fired
from her job at Mercy Hospital (Mercy) because of a nental
i mpai rment, but the district court® concluded she had failed to
make a prinma facie case showi ng that she was disabled under the
ADA. W affirm

The background facts are not in dispute. Wbb wrked as a
weekend options nurse at the Mercy Birthplace i n Cedar Rapids, |owa
fromJanuary 2, 1991 to May 7, 1993, when she was dism ssed. She
had been hired to work either three eight-hour shifts or two
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twel ve- hour shifts per week. In Decenber 1992, Wbb gave Mercy a
statenent from a doctor which said she should not work the night
shift to avoid fatigue. For the next couple of nonths she was not
schedul ed at night, but Mercy then asked Webb t o make arrangenents
so that she could again work night shifts. Wbb objected to this
request .

In the weeks before her termnation, Wbb discussed her
objections to Mercy's request with other enpl oyees. She indicated
she understood why soneone who had been in the news had killed
several people, and she threatened sone co-workers with |ega
proceedi ngs. After she refused to accept aninitial reprinmand, she
was gi ven anot her for disruptive and i nsubordi nat e behavi or and was
told she must participate in Enployee Assistance Program
counselling or she would be fired. A few days later, on My 5,
1993, Erin Shanahan, her supervisor, told her not to come to the
Birthplace until further notice, but she showed up at a neeting
there on May 7. Carol Watson, the vice president of patient care,
ordered her to |eave several tinmes. Wen Wbb refused to |eave,
she was escorted from the building by Mercy security, and Mercy
term nated her enploynment. Mercy hired a private security guard
for the Birthplace for two weeks follow ng Webb's term nati on.

Webb sued Mercy, Shanahan, and Watson under the ADA and state
law in both federal and state court.? She alleged she was
illegally termnated because of both physical and nenta
disabilities. The federal court granted summary judgment on her
ADA cl ainms and di sm ssed her supplenental state |aw cl ains. | t
found Webb had failed to establish a prinma facie case of disability
di scrim nati on based on a perceived nental inpairnment because she
di d not produce evidence that she was regarded as nentally i npaired

’Appel | ees argue that Shanahan and Wat son as supervisors
cannot be subject to personal liability under the ADA, but that
i ssue need not be resolved in this case.
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or that any such inpairment was substantial. This appeal concerns
only the federal district court's dismssal of her nental
disability claimunder the ADA ?

Webb argues summary judgnent was inappropriate on her nental
i mpai rment cl ai mbecause there was sufficient evidence to establish
a prima facie case. She argues that a previous diagnosis she
recei ved of depression and Mercy's response to her behavi or during
the disagreenment created an inference that she was regarded as
suffering froma substantially Iimting nmental inpairnment, making
her di sabled under the ADA. Mercy, Watson, and Shanahan respond
t hat Webb has not shown herself to be disabled within the nmeaning
of the ADA because she did not produce any evidence that she was
regarded as nentally inpaired.

The ADA prohibits enployers from discrimnating "against a
qualified individual with a disability because of" that disability.
42 U.S.C. § 12112(a). A "qualified individual with a disability"
is a person "with a disability who, with or wthout reasonable
accomodation, can perform the essential functions of the
enpl oynent position." 42 U .S.C. 8§ 12111(8). To establish a prim
faci e case under the ADA, a conpl ainant therefore nust show that
she is disabled within the meaning of the Act; she is qualified to
perform the essential functions of her job wth or wthout
reasonabl e accommodati on; and she suffered an adverse enpl oynent
action because of her disability. Robinson v. Neodata Serv., Inc.,
94 F. 3d 499, 501 (8th Cr. 1996) (citations omtted).

The ADA defines "disability" as "(A) a physical or nenta
i mpai rment that substantially limts one or nore of the major life

ebb di d not appeal the court's grant of sunmary judgnent
on her physical disability claimunder the ADA. Wbb also did
not appeal from a subsequent state court summary judgnent
involving all clains, and Mercy has noved to dism ss this appeal
on the basis of res judicata.



activities of such individual; (B) a record of such an inpairmnent;
or (C) being regarded as having such an inpairnent.” 42 U S.C. 8§
12102(2) (A)-(C . Webb does not argue that she actually suffers
froma nental inpairnment or has a record of such inpairnment, but
rather that she was regarded as having a substantially limting
mental inmpairnment. 42 U . S.C. 8 12102(2). A person is "regarded as
having” an inpairnment that substantially Ilimts mjor life
activities when others treat that person as having a substantially
[imting inmpairnent. Woten v. Farm and Foods, 58 F.3d 382, 385
(8th Gr. 1995) (citing 29 CF.R 8 1630.2(1)(3)). An enployer's
knowl edge that an enployee exhibits synptons which my be
associated with an inpairnent does not necessarily show the
enpl oyer regarded the enployee as disabl ed. Hanm v. Runyon, 51
F.3d 721, 725 (7th Cr. 1995); see also Mller v. National Cas.
Co., 61 F.3d 627, 629-30 (8th Cir. 1995).

On a notion for sunmary judgnent, the nonnoving party nust set
forth specific facts sufficient to raise a genuine issue for trial.
Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). A grant of
sumary judgnment is reviewed de novo. Crawford v. Runyon, 37 F.3d
1338, 1340 (8th G r. 1994).

Webb failed to nake a sufficient showi ng that she was di sabl ed
within the neaning of the ADA Webb clainms Mercy and her
supervi sors regarded her as nental ly i npai red because of a previous
di agnosi s and hospitalization for depression, but she produced no
evi dence t hat her supervisors or the managenent at Mercy were aware
of the diagnosis. Wthout such evidence, that diagnosis cannot be
the basis for inferring that she was regarded as nental |y i npai red.
See MIller, 61 F.3d at 629-30 (enpl oyee's conpl ai nts about stress
insufficient to put enployer on notice of any disability when it
had not been infornmed about a diagnosis of manic depression).
Al t hough Webb's supervisors testified she was a difficult and
i nsubordi nate enployee, that does not establish that she was
considered nentally inpaired. See Id. at 630 (stress and unexcused
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absences are not obvious nmanifestations of disability); Hamm v.
Runyon, 51 F.3d 721, 725 (7th Cr. 1995) (chronic tardiness does
not create inference that the enpl oyer woul d regard t he enpl oyee as
di sabled); Daley v. Koch, 892 F.2d 212, 215 (2d Cr. 1989)
(perception that person has poor judgnment and inpul se control and
behaves i rresponsi bly does not establish that person is regarded as
handi capped). Wt hout evidence that Mercy or her supervisors
regarded her as nentally disabled or acted on such a perception,
her ADA cl ai m cannot go forward.

For these reasons, the judgnent is affirned, and the notion to
di sm ss the appeal on res judicata grounds is disnm ssed as noot.
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